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MEMORANDUM OPI NI ON AND ORDER

Plaintiff Mark Hedgeman (“Hedgeman”) brought this suit
against United Airlines (“United”) alleging that United
unl awful 'y di scrim nated against himon the basis of his sex in
violation of Title VII of the Civil Rights Act of 1964, as
amended. United now noves to strike several paragraphs of
Hedgeman’s Local Rule 56.1(b)(3)(B) Statenment of Additional
Facts and for sunmmary judgnment.

BACKGROUND

Hedgeman worked for United Airlines as a ranp serviceman at
United’s O Hare Cargo Services facility from November 1988
t hrough Novenber 1998. United term nated Hedgeman in Novenber
1998, following a dispute between Hedgeman and a fenmle co-
wor ker, Deborae Robi nson. The crux of Hedgeman’s claimis that

United discrim nated agai nst himon the basis of his sex when it



di sciplined him nore severely than Robinson for substantially
t he sanme behavi or.

The International Association of Machinists and Aerospace
Workers (the “IAM) represents United s ranp servicenen. The
servicenen are subject to the terns and conditions of a
col l ective bargaining agreenment (the “CBA’) between United and
| AM and they are also subject to the Rules of Conduct for |AM
Represented Enployees (the “Rules of Conduct”). The CBA
requires United to follow a specific process when disciplining
or discharging an enployee and provides a grievance procedure
t hat IAM  may invoke when challenging the discipline
adm ni st ered. First, the enployee’'s supervisor holds a fact-
finding investigation, and if the conduct warrants puni shnent,
proposes a |evel of discipline. |If the supervisor recomends a
Level 1V or Level V-Discharge, the supervisor nust give witten
notice to the enployee, IAM and the departnent nmanager. The
supervi sor then schedul es an Investigative Review Hearing (the
“1RH") .

At the IRH, the supervisor presents the conpany’ s case, the
| AM represents the enpl oyee, and the departnment manager serves
as the hearing officer. Both parties may call w tnesses, cross-
exam ne witnesses, and rebut the other side's argunments. I n

cases involving a proposed discharge, the | AM nmay appeal the



decision directly to the third step of the grievance procedure
set forth in the CBA.

The hearing officer at the third step of the procedure is
a representative from United' s People Services Division. At
this level, the IRH officer and the supervisor initiating the
di scipline present the conmpany’s case, and the | AM represents
t he enpl oyee. Both parties may again call w tnesses, cross-
exam ne w tnesses, and rebut each other’s argunments. I f the
deci sion reached is adverse to the enpl oyee, the | AMmay request
that the matter be arbitrated.

On Cct ober 14, 1998, Guy Montes (“Montes”), a supervisor in
the Cargo Services departnment, and Hedgeman were working the
swi ng shift. Hedgenman called Montes to tell him that he was
goi ng honme sick. When Montes arrived at work the next day,
anot her supervisor told himthat Deborae Robi nson (“Robinson”),
a ranmp serviceman on the swing shift, had called in to say that
she would be | ate because she was at the police station. The
supervi sor told Montes that Robinson was at the police station
because Hedgeman had been arrested that morning for comng to
her hone and threatening her. The supervisor also told Mntes
t hat Robi nson had reported that there had been an altercation at
wor k between her and the plaintiff the previous day. Mont es

expl ained the situation to his boss, Jack Lanpe, Manager of



Cargo Services, and initiated a fact-finding investigation that
sanme day.

Mont es began by separately interview ng the other enpl oyees
who worked the swing shift on October 14. Tim Neal (“Neal”),
anot her ranp serviceman, told Montes that Hedgenman and Robi nson
began shouting at each other. Neal told Montes that Hedgeman
approached Robi nson, and she sl apped him on the face, at which
poi nt co-workers separated them Ot her enpl oyee interviews
supported this version of events.

Montes also interviewed Robinson and Hedgeman. Mont es
interviewed Robinson on October 15, and she told him that
Hedgeman started yelling and swearing at her during the
altercation and spat in her face. According to Robinson,
Hedgeman appeared at her door the next norning and threatened
her. Montes interviewed Hedgeman on October 16. An | AM shop
steward represented Hedgeman during the interview, and Montes
t ook notes of Hedgeman’s statements. Hedgenman denied spitting
on Robinson and asserted that Robinson slapped him after he
asked her a question about another co-worker.

Montes concluded that both Hedgeman and Robinson had
violated Rule 23 of the Rules of Conduct for |AM Represented
Enpl oyees. Rul e 23 prohibits fighting or provoking a fight,

threatening, coercing, intimdating, or assaulting other



i ndi vidual s while on conmpany property, on conpany business, or
in other wor k-related circunstances. The discipline
adm nistered for a Rule 23 can be a Level |V or Level V-
Di scharge, and Montes proposed a Level V-Discharge for both.
Montes renoved Robinson and Hedgeman from service, and they
received witten notice of the charges and proposed di sci pline.
The grounds for Hedgeman’s charge were his conduct on Cctober
14, the face-to-face shouting match wi th Robinson, and his
conduct on October 15, going to Robinson’s house and getting
into an altercation with her and her boyfriend. The ground for
t he char ge agai nst Robi nson was her conduct on October 14 during
the face-to-face shouting match.

The conpany then held a separate IRH for each on Novenber
4, 1998. Jack Lanpe, a Manager of Cargo Services, served as
hearing officer for the hearings, and Montes presented the
conpany’s case against Dboth. Lanpe concluded that an
altercation took place between Robi nson and Hedgeman on Oct ober
14, during whi ch Hedgeman spat on Robi nson, and Robi nson sl apped
Hedgenan. Lanpe also concluded that Hedgeman's visit to
Robi nson’s home was an extension of the dispute. As a result,
Lanmpe decided to assess a Level 1V-Last Chance discipline to
Robi nson and a Level V-Discharge discipline to Hedgeman. Lanpe

bel i eved t hat the purpose of Hedgenman’' s appearance at Robi nson’s



house was to escalate the situation because his reasons for
bei ng near her house were not credible.

The | AM appeal ed Lanpe’s decision to the third step of the
grievance procedure. Kat hy Livingston, a Labor Relations
representative in United' s People Services Division, served as
the hearing officer. Both sides had the opportunity to call
Wi t nesses, cross-exanm ne wtnesses, and rebut each other’s
argunments. On Decenber 22, 1998, Livingston decided to uphold
t he Level V-Discharge as the appropriate penalty for Hedgenman’'s
conduct, finding that Hedgeman’s conduct on Oct ober 15 warranted
a higher level of discipline than the discipline assessed
agai nst Robi nson.

On January 26, 1999, Hedgeman filed his Charge of
Di scrimnation with the Equal Enpl oynment Opportunity Comm ssion
(the “EEOC’) conpl ai ning of a continuing violation of unfair and
di scrim natory practices, including, but not limted to, sex
di scrim nation. The EEOC issued Hedgeman’s Notification of
Ri ght to Sue on August 31, 1999. Hedgeman then filed this suit
on November 29, 1999.

DI SCUSSI ON

Motion to Stri ke
United noves to strike 9 12, 13, 20-23, 27, 29, 31, and 32

of Hedgeman’s Rule 56.1(b)(3)(B) Statenment of Additional Facts.



To avoid deciding matters immterial to the summary judgnment
noti on, the Court denies United’s nmtion to strike.
Nevert hel ess, allegations that are not properly before the Court
wi ||l be disregarded, as indicated bel ow

Summary Judgnent

Sunmary judgnent is appropriate where “the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party is
entitled to judgnent as a matter of law.” Feb. R Cv.P. 56(c).
The court nmust “review the record in the |ight nost favorable to
t he nonnoving party and draw all reasonable inferences in that
party’s favor.” Vanasco v. National-Louis University, 137 F. 3d
962, 964 (7th Cir. 1998). Nevertheless, the nonnobvant may not
rest upon nere allegations but “nust set forth specific facts
showing that there is a genuine issue for trial.” Feo R Cv.P.
56(e). See also LINC Finance Corp. v. Onwuteaka, 129 F.3d 917,
920 (7th Cir. 1997).

A genuine issue of material fact is not shown by the nere
exi stence of “sone all eged factual dispute between the parties,”
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247, 106 S.C
2505, 91 L.Ed.2d 202 (1986), or by “sonme netaphysical doubt as

to the material facts.” Matsushita Electric Industrial Conpany



v. Zenith Radio Corp., 475 U.S. 574, 586, 106 S.Ct. 1348, 89
L. Ed. 2d 538 (1986). A genuine issue of material fact exists
only if *“a fair-mnded jury could return a verdict for the
[ nonmoving party] on the evidence presented.” Ander son, 477
U.S. at 252, 106 S.Ct. 2505. “Credibility determ nations, the
wei ghing of the evidence, and the drawing of legitinmate
inferences from the facts are jury functions, not those of a
judge, whether he is ruling on a notion for summary judgment or
for a directed verdict.” Freeman v. Madi son Metropolitan School
District, 231 F.3d 374, 379 (7th Cir. 2000) (quotation omtted).
The court applies this standard with added rigor in enploynment
di scrimnation cases where issues of intent and credibility
often dom nate. See Sarsha v. Sears, Roebuck & Co., 3 F.3d
1035, 1038 (7th Cir. 1993).
Anal ysi s

A claim of enployment discrimnation can be proved by
showi ng direct or indirect evidence of discrimnation. \Were,
as here, the plaintiff is relying on indirect evidence, the
court applies the famliar burden-shifting nmethod established by
McDonnel | Dougl as Corp. v. Green, 411 U. S. 792, 93 S. C. 1817,
36 L. Ed.2d 668 (1973), and its progeny. To establish a prim
faci e case of enploynment discrimnation, Hedgeman nust present

evidence that: (1) he was a nmenber of a protected class; (2) he

- 8 -



was neeting United' s | egitimate performance expectations; (3) he
suffered an adverse enpl oynent action; and, (4) United treated
simlarly situated persons outside the protected class nore
favorably. See Vakharia v. Swedi sh Covenant Hospital, 190 F. 3d
799, 806 (7th Cir. 1999). United contends that Hedgeman cannot
establish a prima faci e case because he failed to neet United’s
legitimate performance expectations and because he cannot
establish that United treated simlarly situated fenmal es nore
favorably than him

Once Hedgeman establishes a prima facie case, there is a
presunption of discrimnation that obliges United to produce a
|l egitimate, nondiscrimnatory reason for its decision. | f

United can so do, the burden shifts back to Hedgeman to present

evidence that United s proffered reason is pretextual. 1d. at
806- 7. Pretext in this context neans “a lie, specifically a
phony reason for sone action.” Jackson v. E.J. Brach Corp., 176

F.3d 971, 983 (7th Cir. 1999)(internal quotation and citation
om tted). Hedgeman may establish pretext by show ng evidence
that United was nore likely than not notivated by a
di scrimnatory reason or that United s explanation is not worthy
of credence, i.e., that the explanation was factually basel ess,
that it was not United s actual notivation, or that it was an

insufficient rationale for the action. See |d. at 983.



Hedgenman bears the ultimate burden of denonstrating an
i nperm ssible notive or intent. See Johnson v. Zema Systens
Corp., 170 F.3d 734, 742 (7th Cir. 1999).

Hedgenman contends that his performance nmet United's
| egitimate expectations because he always received favorable
eval uati ons throughout his ten-year enploynment with United.
Even if this is accepted as true, however, it cannot negate
United s determ nation that Hedgeman’ s conduct on Cct ober 14-15,
1998 failed to neet its legitimte expectations. Hedgeman
adm ts that after conducting an i nvestigation, Montes concl uded
that his conduct violated Rule 23 of the Rules of Conduct for
| AM Repr esent ed Enpl oyees. (Pl.’s Resp. to Def.’s 56.1(a) Stnt.
of Uncontested Material Facts T 52 (“Pl.”s Resp.”).) He does
not dispute that after two review hearings, this decision was
uphel d, and that United term nated Hedgeman after deciding that
term nation was the appropriate penalty for his conduct. (Pl.’'s
Resp. 11 58, 89, & 91.) Hedgeman’'s altercation wi th Robinson
vi ol ated t he Rul es of Conduct, |eaving himwell short of neeting
United’ s legitimte performance expectations and equally well
short of establishing this elenment of a prima facie case.

Hedgeman also fails to establish that United treated
simlarly situated females nore favorably than him I n

attenmpting to establish this prong of a prima facie case,
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Hedgenman conpares hinself to Robinson. To neet this el ement of
a prima facie case, however, Hedgeman nust show that he is
simlarly situated to Robinson in all respects. Spath v. Hayes
Wheel s I nternational -lIndiana, Inc., 211 F.3d 392, 397 (7th Cir.
2000) (hol ding that plaintiff was not simlarly situated to co-
wor kers  because their conduct was  not of conpar abl e
seriousness). This he cannot do because he admts that United
ultimately decided his conduct warranted a higher |evel of
di sci pline than Robinson’s due to his behavior on October 15.
(Pl.”s Resp. T 94.)

To overcone this obstacle, Hedgeman argues that United s
i nvestigatory and char gi ng practices constitute sex
di scrimnation and clains that Montes’ inquiry unfairly favored
Robi nson and negl ected adequately to investigate Hedgeman’'s
cl ai ms against her. Specifically, Hedgeman inplies that Montes
vi ewed Robinson as the victimin the incident, a sentinment he
betrayed when Montes gave her an “alleged victinm form to
conpl et e. Hedgeman also argues that Montes failed to
investigate and present evidence that Robinson threatened him
when he went to her honme on Cctober 15. Certainly, selective
enf orcenent of conpany policies against one gender but not the

ot her does constitute sex discrimnation, Mrrow v. Wal-Mrt

Stores, Inc., 152 F.3d 559, 561 n. 3 (7th Cir. 1998), but

- 11 -



Hedgenman offers no facts upon which the court may rely to
support his allegations.

Mont es nay have gi ven Robinson an “alleged victinf formto
conplete, but there are no facts from which a jury could infer
that Montes did so because of bias. Citing his affidavit,
Hedgeman mai ntains that Montes failed to investigate his clains
t hat Robi nson and her boyfriend assaulted and battered him on
Oct ober 15 and his clains that he filed crimnal charges agai nst
them for such behavior. (PI.”s Aff. 9§ 23, 27, 29, & 31.)
Hedgeman al so clainms that Montes failed to charge Robinson with
the threatening and intimdating behavior she allegedly
exhi bited on Cctober 15. (Pl.’s Aff. § 29.) However, Hedgenan
stated in his deposition that he never talked to Montes about
filing crimnal charges against Robinson for her conduct on
Cct ober 15. (Pl.”s Dep. 165-67.) Again relying upon his
affidavit, Hedgeman asserts that Mntes only interviewed him
about the events on Cctober 14. (PI.”s Aff. § 21.) However
Hedgeman testified during his deposition that he understood
Montes to be interviewing him about the incidents on both
Oct ober 14 and 15. (Pl."s Dep. 157-58.)

Affidavits in conflict with prior sworn testimony shoul d be
di sregarded. Kalis v. Colgate-Palnolive Co., 231 F.3d 1049,

1056 (7th Cir. 2000). The court therefore refuses to consider

- 12 -



al l eged facts set forth in Hedgeman’s affidavit that conflict
with his deposition testinony. Hedgeman presents no ot her
evidence to support his allegation that Montes’ investigation
was | acking, and “Rule 56 demands sonething nmore than the bald
assertion of a general truth of a particular matter, rather it
requires affidavits that cite specific concrete facts
establishing the existence of the truth of the matter asserted.”
Hal dl ey v. County of DuPage, 715 F.2d 1238, 1243 (7th Cir.
1983), cert. denied, 465 U S. 1006 (1984). As a result,
Hedgenman’s conclusory assertions that Montes failed to
investigate his claims, with no other evidence that Montes
i nvestigation was discrim natory, | eaves hi munable to establish
that he was simlarly situated to Robi nson

Assuni ng that Hedgenman coul d establish a prima facie case,
United has proffered a |l egiti mate, non-di scrimnatory reason for
Hedgenman’s ternmination: that his altercation with Robinson
vi ol at ed conpany rul es, and his behavi or on October 15 warrant ed
a higher level of discipline than did her behavior. Hedgeman
must now present evidence that United s reason is pretextual,
and he offers two bases for such a finding: (1) Lanpe changed
his explanation as to why he discharged Hedgeman, and (2) the
contrast in Hedgeman’s discipline versus another enployee

di sciplined in July 1998.



Inan effort to present evi dence of pretext, Hedgeman cl ai ns
that there are inconsistencies in Lanpe's findings and
articulated reasons for termnating Hedgenan. In his
deposition, Lanpe testified that he could not determ ne who was
t he aggressor in the workpl ace. (Lanmpe Dep. at 38.) In his
written decisionissued follow ng Hedgeman’s | RH, however, Lanpe
det erm ned that Hedgeman was the aggressor. (Pl.’s Ex. 3.) In
his declaration given for this litigation, Lanpe stated that
when an altercation occurs at the workplace, he expects the
i ndividuals involved to be mature after the altercation, but
Hedgenman failed in this regard when he extended the altercation
by going to Robinson’s hone on COctober 15. (Lanpe Decl. 11 9-
10.) Lanpe did not discuss the issue of maturity in either his
deci sion or during his deposition.

These differences are not material and fail to underm ne
United' s stated reason for term nati ng Hedgeman and assessi ng a
hi gher | evel of discipline against himthan Robi nson. Although
Lanmpe coul d not renmenber who he determ ned to be the aggressor
on October 14, he nmenorialized his determ nation in his decision
following the |IRH Lanpe has consistently stated that he
bel i eved Hedgeman was t he aggressor when he went to Robinson’s
home on October 15. Lanpe has al so consistently maintained that

Hedgenman’ s continuation of the conflict on October 15 justified
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the difference in discipline assessed to Hedgeman and Robi nson.
These immaterial differences cited by Hedgeman fall far short of
creating a jury question on the issue of pretext.

Hedgeman’s other evidence of pretext fares no better.
Hedgenan points to a workplace altercation between two nen,
Jam e Leiva and Robert Lauria. Following the altercation, Leiva
foll owed Lauria home where the argunment continued. Uni t ed
assessed Leiva only a Level |IV-Last Chance as a result.
Hedgeman argues that the difference in discipline assessed in
the two cases denonstrates that United has an unofficial policy
of shielding female, but not male, victims from threats and
intimdation. Hedgeman offers no other evidence to support this
claim however. United, on the other hand, presents evidence
that the facts differed significantly between the two cases.
Li vingston, who also served as a decision-maker in the Leiva
case, agreed to assess Leiva a Level IV instead of a Level V-
Di scharge because she believed the facts of the case would not
support a Level V-Discharge if the case went to arbitration
(Livingston Decl. T 6.) Hedgeman’s bare allegation of
di scrim nation, without nore, fails to rebut United s evidence
and by itself, cannot create a genuine issue of material fact
underm ning United s stated reason for his term nation.

CONCLUSI ON
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For the reasons stated above, United’ s nption to strike is
denied. United s notion for summary judgnent is granted.

I T 1S SO ORDERED.

Harry D. Lei nenweber, Judge
United States District Court

Dat ed:




